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ABSTRACT | OZET

In brief, this article evaluates the legal regulations and developments re-
garding the protection and relocation of olive groves, as well as the ade-
quacy of the existing framework in this context, and discusses its effects
on the jurisdiction and administration.

Bu makalede 6zet olarak; zeytinliklerin korunmasi ve tasinmasi hususlarina
iliskin hukuki diizenlemeler ve gelismeler ile beraber bu kapsamdaki mev-
cut cercevenin yeterliligi degerlendirilmis olup yarg1 ve idaredeki etkileri

ele alinmistir.
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I.INTRODUCTION

It has been revealed that the history of ol-
ives dates back to 12 thousand years, in the
light of the studies that indicate the fossils
found at that time were wild olive branch-
es'. However, although the homeland of the
olive is known as South Asia, it has main-
tained its presence in history by being of
great importance for many civilizations and
geographies throughout history. Due to this
importance, olives, olive oil and olive grove
assets have been seen as a resource from
history to present, and various studies have
been carried out for their protection and
development. The most significant of these
endeavors is to legalize olive groves and
provide a strong foundation for their pro-
tection. The concern to protect olives, olive
oil and olive groves in our geography dates
back to the Ottoman Empire. The Ottoman
Empire included olive production among
the productions for which tax reductions
and investment incentives were provided,
and in certain periods, olives and olive oil
were included in the list of prohibited ex-
ports established by the decision of the
Imperial Council?. The legal protection and
regulations in this direction have continued
until today, and although certain conflicts
and disputes have occurred, the regulations
on the subject have continued to exist in law

1. GIRIS

Zeytinin tarihinin 12 bin yil éncesine kadar
uzandigi, yapilan ¢alismalar ile o tarihlere
dair ele gecen fosillerin yabani zeytin dal-
lart oldugunu belirten sonuglar 1s1ginda
ortaya ¢ikmistir’. Bununla beraber zeytinin
anavatani Guney On Asya olarak bilinse de
tarih boyunca birgok uygarlik ve cografya
icin yuksek dnem arz ederek tarihteki var-
ligini sardarmuastur. Bu 6neme binaen zey-
tin, zeytinyadi ve zeytinlik varliklari tarihten
gunumuze kadar bir kaynak niteliginde go-
ralmus olup korunmasi ve gelistirilmesii¢in
cesitli calismalar mevcudiyet bulmustur.
Bu calismalarin en énemlisi, zeytinliklerin
hukuki bir ¢cerceve icine alinmasiyla bera-
ber 6zellikle korunma noktasinda saglam
bir zemin olusturulmasidir. Bulundugumuz
cografyada zeytin, zeytinyagi ve zeytinlikleri
koruma endisesi Osmanli Devleti'ne kadar
dayanmaktadir. Osmanli Devleti, zeytin Ure-
timine, vergi indirimi ve yatinm destekleri
yapilan Uretimler arasinda yer vermis olup
belirliddnemlerde zeytini ve zeytinyagini Di-
van-1 Himayun karari ile olusturulan ihraci
yasaklanan maddelerin listesine dahil etmis-
tir2. Bu dogrultudaki calismalar ile hukuki
koruma ve duzenlemeler guinimuze kadar
devam etmis, belirli catismalar ve uyusmaz-
liklar olussa da konuya iliskin duzenlemeler
hukukta ve mevzuattaki varligini surdarmus-
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and legislation. Nowadays, the most contro-
versial issues regarding the protection of ol-
ive groves are the relocation of olive groves
and industrial operations, especially mining
activities, near olive groves. As will be ex-
plained below, although regulations on the
protection of olive groves continue to exist
inthe legislation, itis inevitable that the lack
of an adequate and robust legal framework
leads to uncertainties and divisions in judi-
cial decisions. At this point, the integrity of
legislation and court rulings, as well as the
control of grove relocation and permissible
activities close to clearly defined boundar-
ies, are directly tied to the preservation of
olive groves, olive production, and the ob-
servance of legal interests. This relationship
will be analyzed from different perspectives,
including the existence of olive groves in
the legislation, the change of the legislation,
and the effects on the judiciary and the ad-
ministration due to legal deficiencies in the
protection and relocation of olive groves.

tar. Gunumuzde gelinen noktada zeytinlik-
lerin korunmasiyla ilgili en buyuk tartigma
yaratan hususlar, zeytinliklerin tasinmasi ve
zeytinlik yakinlarinda madencilik faaliyetleri
basta olmak uzere endustriyel islemler ya-
pilmasidir. Asagida da aciklanacagi Uzere
zeytinliklerin korunmasina iligkin duzenle-
meler mevzuatta varligini surdurse de yeterli
ve saglam bir hukuki gercevenin noksanligi
sebebiyle belirsizlikler ve yargi kararlarinda
bolunmeler dogurmasi kacginilmazdir. Bu
noktada zeytinlik ve zeytin Uretimine zarar
gelmemesi ile hukuki yarar gozetilmesi ge-
rek mevzuat gerek yargi kararlarinin butun-
luk arz etmesine bagli olmakla beraber zey-
tinliklerin taginmasi ve zeytinlik yakinlarinda
gerceklestirilebilecek faaliyetlerin net sinir-
larla duzenlenmesiyle dogrudan iliskilidir.
S6z konusu iligki; zeytinliklerin mevzuattaki
mevcudiyeti, degisimi ve zeytinliklerin ko-
runmasi ile tasinmasi kapsamindaki hukuki
noksanlik nedeniyle yargi ve idarede olusan
etkiler olmak Gzere farkli perspektiflerden in-
celenecektir.
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I1. THE EXISTENCE AND
EVOLUTION OF OLIVE
GROVES IN THE LEGIS-
LATION

A. Enactment and Amend-
ments to the Olive Code

The desire for legal protection for olive cul-
tivation and olive groves has been seen as
an important issue since the early years of
the Republic of Turkiye. The first legal step
was taken in 1927 with the enactment of the
“Draft of the Olive Groves Code”. Currently,
the olive tree is under legal protection in Tur-
key with the Law No. 3573 on the Improve-
ment of Olive Groves and Grafting of Wild
Olives® (“Olive Code”)*. The Olive Code is
the only law in Turkey and in the world to
protect a tree®.

The Olive Code entered into force in 1939
and was amended in 1995 and 2008. From
2002 to 2021, seven legislative proposals
were submitted to amend the Olive Law, but
none were adopted due to public pressure®.

Although the articles of the Olive Code other
than Articles 14, 17 and 20 are not applicable
in practice, they are important. Article 14 was
included in both the 1995 and 2008 amend-
ments to the Olive Code. In the 1995 amend-
ment, the prohibition on the construction of
corrals in olive groves was revised to be at
least 1 kilometer away from olive groves, thus
expanding the protection of olive groves
from animals. In 2008, imprisonment was
added to the judicial fine provision, aiming
for a more deterrent framework for the pro-
tection of olive groves.

The current version of Article 14 is as follows:

“Article 14 - (Amended: 28/2/1995-4086/3
Art.)?

Except in residential areas, it is illegal to build
sheep and goat pens at least one kilometer
away from olive groves and to bring any kind
of animal into them.

However, animals used for ploughing and
transportation are permitted, provided that
they are muzzled. (Amended third para-
graph: 23/1/2008-5728/97 Art.)

1. ZEYTINLIKLERIN
MEVZUATTAKI MEVCUDI-
YETIi VE DEGiSiMmi

A. Zeytin Kanunu’'nun Yirir-
liigii ve Degisiklikleri

Zeytincilik ve zeytinlikler i¢in hukuki koruma
arzusu Turkiye Cumbhuriyeti'nin ilk yillarin-
dan itibaren 6Gnemli bir mesele olarak gorul-
mastur. ilk olarak 1927 yilinda “Zeytincilik
Kanunu Layihasi” cikartilarak, zeytincilikle
ilgili hukuki adim atilmistir. Guncel durum-
da ise zeytin agaci Turkiye'de 3573 Sayili
Zeytinciligin Islahi ve Yabanilerinin Agilatti-
rnlmasi Hakkinda Kanun (“Zeytin Kanunu"”)?
ile hukuki koruma altina alinmistirt. Zeytin
Kanunu, ulkemizde ve dunyada bir agaci
koruma amaciyla olusturulan tek kanun ¢zel-
ligini tasimaktadir®.

Zeytin Kanunu 1939 tarihinde yurarluge
girmis olup 1995 ve 2008 yillarinda degisik-
liklere ugramistir. 2002 yilindan 2021 yilina
kadar Zeytin Kanunu’'nun degisikligi hakkin-
da yedi kanun teklifi sunulmasina ragmen
kamuoyu baskisi nedeniyle hicbiri kabul
edilmemistir®.

Zeytin Kanunu’nun 14., 17.ve 20. maddeleri
disindaki maddeler pratikte uygulama alani
bulamiyor olsa da sayilan maddeler 6nem
arz etmektedir. Zeytin Kanunu nezdinde
1995 ve 2008 yillarinda yapilan degisiklik-
lerin her ikisinde de 14. madde degisiklik
kapsamina girmistir. 1995 yilindaki degisik-
likte, zeytin sahalarinda agil yapilmasi yasagi
en az 1 kilometre uzaginda yapilmasi olarak
revize edilerek zeytinliklerin hayvanlardan
koruma yonelimi genisletilmistir. 2008 vyi-
linda ise, adli para cezasi hukmune hapis
cezasl da eklenmis olup zeytinlikleri koruma
kapsaminda daha caydirici bir ¢cerceve he-
deflenmistir.

14. madde guncel olarak asagidaki sekilde-
dir:

“Madde 14 - (Degisik: 28/2/1995-4086/3
md.)?

Zeytinliklere her cesit hayvan sokulmasi,
yerlesim sahalari hari¢, zeytin sahalarina en
az bir kilometre yakinlikta koyun ve keci agili
yapilmasi yasaktir.
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(Amended third paragraph: 23/1/2008-
5728/97 Art.) Those who violate this provi-
sion shall be sentenced to imprisonment up
to three months or a judicial fine upon the
complaint of the injured party.

Minutes issued by those who are obliged to
protect farmers’ property shall be valid until
proven otherwise”.

Article 17 has been amended to make the
regulations more comprehensive. This arti-
cle aims to improve olive cultivation, identi-
fy new olive planting areas, encourage the
planting and cultivation of olives, increase
yields, combat diseases and pests, and pro-
vide the necessary facilities in the manufac-
ture and importation of tools and equipment
toreduce costs in obtaining products?. In ad-
dition, steps were taken to establish unions
to combat olive diseases and pests®. This
amendment stipulates that the establish-
ment of unions will be regulated by a regula-
tion that is to be prepared by the Ministry of
Agriculture and Forestry' and that produc-
ers who do not take care of their olive groves
in accordance with the rules in the regulation
will be subject to an administrative fine of ten
Turkish Liras per tree.

The current version of Article 17 is as follows:

“Article 17 - (Amended: 28/2/1995-4086/4
Art)"

The State shall provide the necessary facilities
for the improvement of olive cultivation, the
determination of new olive planting areas, the
encouragement of olive planting and culti-
vation, the increase of yield, the fight against
diseases and pests, and the manufacture and
importation oftools and equipment to reduce
costs in obtaining products.

In the provinces or districts of olive grove re-
gions, unions shall be established in accor-
dance with the provisions of Code No. 1580
for the purpose of combating olive diseases
and pests. In the struggle against pests, the
State shall provide the necessary tools, equip-
ment and financial resources to the unions
and sufficient personnel shall be assigned by
the Ministry of Agriculture and Rural Affairs™.
After the product is obtained, the producer
shall pay the control costs corresponding to
the share to be determined by the union. This
share shall be collected by the union from the
producerwho fails to pay in accordance with

Ancak cift sirme ve nakliyatta kullanilan
hayvanlara agizlik takilmasi sartiyla musaade
edilir.

(Degisik tictincti fikra: 23/1/2008-5728/97
md.) Bu hukme aykirn hareket edenler hak-
kinda zarar gbérenin sikayeti Uzerine t¢ aya
kadar hapis veya adli para cezasina htiikmo-
lunur.

Ciftei mallarini korumakla yakumld bulu-
nan-larca duzenlenen tutanaklar aksi sabit
olun-caya kadar gecerlidir.”

17. maddede yapilan degisiklikler ile ise dU-
zenlemeler daha kapsamli bir hale getirilmis-
tir. Bu madde hukmu ile zeytinciligin islahi,
yeni zeytin dikim alanlarinin tespiti, zeytin
dikim ve yetistirilmesinin tesviki ile verimin
artirnlmasi, hastalik ve zararlilarla mucadele
ile urun elde etmekte masraflan azaltici arag
ve gereclerin imal ve ithalinde gerekli ko-
layliklar saglama konusunda devlet eli ile
ilerlemeler hedeflenmistir®. Ek olarak zeytin
hastalik ve zararlilari ile mtcadele amaciicin
birliklerin kurulmasinda adim atilmistir®. Bu
degisiklik kapsaminda Tarim ve Orman Ba-
kanligi™ tarafindan hazirlanacak yonetmelik
ile birliklerin kurulmasinin tertip edilecegi ve
yonetmelikteki kurallar isiginda zeytinlikleri-
ne bakmayan Ureticiye agac basina on Turk
Lirasi idari para cezasi verilecegi hukmolun-
mustur.

17. maddenin guncel hali asagidaki gibidir:

“Madde 17 - (Degisik: 28/2/1995-4086/4
n\d.)11

Devlet, zeytinciligin islahi, yeni zeytin dikim
alanlarinin tespiti, zeytin dikim ve yetistiril-
mesinin tesviki ile verimin artirilmasi, hastalik
ve zararlilarla macadele ile urtn elde etmekte
masraflari azaltici arag ve gereglerin imal ve it-
halinde gerekli kolayliklari saglar.

Zeytinlik bélgelerin il veya ilcelerinde zeytin
hastalik ve zararlilari ile mtcadele amaci ile
1580 sayili Kanun hukamleri dairesinde bir-
likler kurulur. Zararlilarla mtcadelede Devlet
birliklere gerekli arag, gerec ve finans kaynak-
lanini saglar ve bu konuda Tarim ve Koyisleri
Bakanliginca' yeterli eleman gdrevlendirilir.
Urtindn elde edilmesinden sonra tiretici, bir-
likge tespit edilecek payina isabet eden mu-
cadele giderini 6der. Odemeyen Ureticiden
amme alacaginin tahsiline dair usul ve esas-
larla bu pay birlikce tahsil edilir.
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the procedures and principles regarding the
collection of public receivables.

(Amended third paragraph: 23/1/2008-
5728/98 Art.) The establishment and work-
ing principles of the unions to be established
in accordance with the above paragraph and
the maintenance of olive groves shall be de-
termined by a regulation to be prepared by
the Ministry of Agriculture and Rural Affairs
within three months. Producers who do not
take care of their olive groves according to
these rules to be determined shall be im-
posed an administrative fine of ten Turkish
Liras per tree.”

Article 20 of the Olive Code, which is the
most important and most frequently raised
in practice, has been the subject of further
debate with the amendments it underwentin
1995 and 2008. The current version of Article
20 is as follows:

“Article 20 - (Amended: 28/2/1995-4086/5
Art.)™3

Within the olive grove areas and at least 3 ki-
lometers away from these areas, except for ol-
ive oil factories, no facility that emits chemical
wastes, dust and smoke that will prevent the
vegetative and generative development of
olive groves may be built and operated. The
construction and operation of olive oil fac-
tories and small-scale agricultural industrial
enterprises in these areas shall be subject to
the permission of the Ministry of Agriculture
and Rural Affairs.

(Amended second paragraph: 23/1/2008-
5728/99 Art.) Olive groves cannot be re-
duced. However, in the event that olive
grove areas within municipal boundaries are
included within the scope of zoning bound-
aries, total construction including infrastruc-
ture and social facilities may not exceed 10%
of the olive grove area.

The removal of olive trees in these areas is
subject to the permission of the Ministry of
Agriculture and Rural Affairs based on scien-
tific grounds. In granting this permission, the
appropriate opinion ofthe research institutes
affiliated to the Ministry of Agriculture and Ru-
ral Affairs and the local agricultural chamber,
if any, shall be taken. Even in this case, olive
trees may not be cut or uprooted unless ab-
solutely necessary. Those who cut or remove
olive trees without permission shall be im-

(Degisik tigtinctifikra: 23/1/2008-5728/98
md.) Yukaridaki fikra geregince kurulacak
birliklerin kurulus ve calisma esaslari ile zey-
tinliklerin bakimi Tarim ve Koyisleri Bakanli-
dinca g ay icinde hazirlanacak ydnetmelikle
belirlenir. Belirlenecek bu kurallara gére zey-
tinliklerine bakmayan ureticiye agac basina
on Turk Lirasi idari para cezasi verilir.”

Zeytin Kanunu'nun uygulamada en ¢cok gun-
deme gelen ve en 6nemli olan 20. maddesi,
1995 ve 2008 yillarinda ugradigi degisiklik-
ler ile daha fazla tartisma konusu olmustur.
20. maddenin guncel hali asagidaki sekilde-
dir:

“Madde 20 - (Degisik: 28/2/1995-4086/5
md)’s

Zeytinlik sahalari icinde ve bu sahalaraen az 3
kilometre mesafede zeytinyagdi fabrikasi hari¢
zeytinliklerin vegatatif ve generatif gelisme-
sine mani olacak kimyevi atik birakan, toz ve
duman cikaran tesis yapilamaz ve igletilemez.
Bu alanlarda yapilacak zeytinyagdi fabrikalari
ile kiicuk dlcekli tarimsal sanayi isletmeleriya-
pimi ve isletilmesi Tarnm ve Koyisleri Bakanli-
dginin iznine baglidir.

(Degisik ikinci fikra: 23/1/2008-5728/99
md.) Zeytincilik sahalari daraltilamaz. Ancak,
belediye sinirlar icinde bulunan zeytinlik
sahalarinin imar hudutlan kapsami icine alin-
masi halinde altyapi ve sosyal tesisler dahil
toplam yapilasma, zeytinlik alaninin %10’unu
gecemez.

Bu sahalardaki zeytin agaclarinin sékdalmesi
Tarim ve Koyisleri Bakanliginin fenni gerekge-
ye dayaliiznine tabidir. Bu iznin verilmesinde,
Tarim ve Koyisleri Bakanligina bagli arastirma
enstitdlerinin ve mahallinde varsa ziraat oda-
sinin uygun goérusu alinir. Bu halde dahi kesin
zaruret gorulmeyen zeytin agaci kesilemez
ve sokilemez. Izinsiz kesenler veya sdken-
lere agac basina altmis Turk Lirasi idari para
cezasi verilir.

Bu Kanunun yayimindan énce zeytinlik alan-
lanina iliskin kesinlesmis imar planlari gecer-
lidir.”

Maddenin énceki halinde Bakanlik izninin
gerektigi husus zeytin sahalarinda sadece
yaghane ve fabrika yapimi iken, 1995'teki
degisiklik ile koruma kapsami artirilip zey-
tinlik sahalarina en az 3 kilometre mesafede
zeytinliklerin vegatatif ve generatif gelisme-
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posed an administrative fine of sixty Turkish
Liras per tree.

The zoning plans finalized for olive grove
areas before the publication of this Law are
valid.”

While in the previous version of the article,
only the construction of oil mills and facto-
ries in olive groves required the permission of
the Ministry, the 1995 amendmentincreased
the scope of protection and prohibited the
construction and operation of facilities that
emit chemical wastes, dust and smoke that
would prevent the vegetative and genera-
tive development of olive groves at least 3
kilometers from olive groves™. The 2008
amendment stated that the overall devel-
opment, including social and infrastructural
facilities, could not exceed 10% of the total
construction, unless olive trees inside mu-
nicipal boundaries were included within the
zoning boundaries. Finally, the provision that
the uprooting of olive trees is subject to the
permission of the Ministry based on scientific
grounds and that an administrative fine per
tree will be imposed in case of unauthorized
cutting or uprooting of olive trees is intended
to strengthen the scope and deterrent fea-
ture of the protection.

B. Regulation on the Breeding
and Grafting of Olive Groves

Within the legal framework of olive groves,
the Regulation on the Breeding of Olive
Groves and Grafting of Wild Olive Groves'
(“Regulation”), which is regulated pursuant
to Article 17 of the Olive Code as explained
above, is of particular importance. As stated
in Article 1, the Regulation aims to “...ensure
the establishment of olive groves in ecolog-
ically suitable regions and areas suitable for
olive cultivation, to increase the quantity and
quality of the product in existing olive groves,
to reduce costs, to increase the yield per unit
area, to provide the necessary technical, eco-
nomic, commercial and social measures and
organizations in order to adapt the technolog-
ical structure of olive oil and table olive enter-
prises to the current conditions...”.

In 2012, Article 23 of the Regulation was
amended and the definition of olive grove
area was added to Article 4 on Definitions.
With this amendment, the definition of olive
grove area and exceptions regarding olive

sine engel olacak kimyevi atik birakan, toz ve
duman cikaran tesis yapilmasi ve isletilmesi-
nin yasaklanmasi hukum altina alinmistir.
2008'deki degisiklikte ise, ancak belediye sI-
nirlariicindeki zeytin sahalarinin imar hudut-
lan kapsami icine alinmasi halinde altyapi
ve sosyal tesisler dahil toplam yapilasmanin
%10'unu gecemeyecegi kararlastinlmistir.
Son olarak, zeytin agaclarinin sokulmesinin
Bakanlik’in fenni gerekceye dayali iznine
tabi kilinmasi ve zeytin agaclarinin izinsiz
kesilmesi veya sokulmesi halinde aga¢ basi-
na idari para cezasi verilmesi hukmu ile ko-
rumanin kapsaminin ve caydirici 6zelliginin
guclendirilmesi amaclanmistir.

B. Zeytinciligin Islahi Yabani-
lerinin Asilattirilmasina Dair
Yonetmelik

Zeytinliklerin hukuki cercevesi kapsaminda
Zeytin Kanunu'nun yukarida da ac¢iklanmis
olan 17. maddesine istinaden duzenlenen
Zeytinciligin Islahi Yabanilerinin Asilattiril-
masina Dair Yonetmelik' de (“Yénetmelik”)
ayrica bir 6nem tasimaktadir. Yonetmelik ile
amaclanan hususlar 1. maddesinde de be-
lirtildigi uzere, “...ekolojik yénden uygun bol-
gelerde ve zeytin yetistiriciligine elverisli saha-
larda zeytinlik kurulmasini saglamak, mevcut
zeytinliklerde artinin miktar ve kalitesini yUk-
seltmek ve maliyeti dusirmek, birim alandaki
verimi artirmak, zeytinyagdi ve sofralik zeytin
isletmelerindeki teknolojik yapiyr gantn ko-
sullarina uygun hale getirmek tzere gerekli
teknik, ekonomik, ticari ve sosyal tedbir ve
organizasyonlari saglamak.." temeli Uzerine
kurulmustur.

2012 yilinda Yonetmeligin 23. maddesi de-
gistirilmis ve Tanimlar baslikli 4. maddesine
zeytinlik saha tanimi eklenmistir. Yapilan
degisiklikle, zeytinlik sahasi tanimi ve zeytin
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15 Zeytinciligin Islahi Yabanilerinin
Asilattirilmasina Dair Yonetmelik,
03/04/1996 tarih, 22600 sayili Resmi
Gazete.
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trees were regulated for the first time and
added to the legislation.

In this respect, although the Olive Code does
not allow the narrowing of olive grove areas,
cutting and/ or uprooting of olive trees, the
scope of the term olive grove is not clearly
regulated under the law. In this regard, the
Regulation stipulates that the prohibition
in question will only apply to the parts de-
fined as “olive grove areas” under the Olive
Groves Regulation. Accordingly, Article 4 of
the Regulation, titled “Definitions”, defines
“Olive Grove Area” as “an area of at least
25 decares, consisting of wild olive groves,
pistachio and carob groves and all kinds of
mastic varieties or areas registered as such
in the title deed, which are outside the bor-
ders of forests and are under the control and
disposal of the State, and maquis and heath-
lands suitable for olive cultivation, which are
outside the borders of forests but are not cov-
ered by the Code on Supporting the Devel-
opment of Forest Villagers dated 17/10/1983
and numbered 2924". Due to this definition,
areas of less than 25 decares are no longer
considered as olive groves and the scope of
legal protection of olive groves has become
weaker and more limited.

Article 23 of the Regulation reads, “No fa-
cilities that emit chemical wastes, dust and
smoke that may prevent the vegetative
growth and reproduction of olive trees may
be built and operated within olive grove ar-
eas and at least three kilometers away from
these areas. The construction and operation
of olive oil factories and small-scale agricul-

agaclarina iligkin istisnalar ilk kez duzenlen-
mis olup mevzuata eklenmistir.

Bu dogrultuda, her ne kadar Kanun; zeytinlik
sahalarinin daraltilmasi, zeytin agaclarinin
kesilmesi ve/ veya sokulmesine izin vermiyor
olsa da Kanun nezdinde zeytinlik ifadesinin
kapsami net bir sekilde duzenlenmemistir.
Bu minvalde, Yonetmelik nezdinde s6z ko-
nusu yasagin, yalnizca Zeytinlik Yonetmeligi
tahtinda “zeytinlik sahasi” olarak tanimlanan
kisimlar icin gecerli olacagi hukum altina
alinmigtir. Buna gore; Yonetmelik'in “Tanim-
lar” baslikli 4. maddesinde “Zeytinlik Sahas!”,
“Orman sinirlan diginda bulunan ve Devletin
hukam ve tasarrufunda olan yabani zeytinlik,
antepfistigi ve harnupluklar ve her nevi sakiz
cesitleri veya sahis arazisi olan tapuda bu
sekilde kayitl sahalar ile orman sinirlari disin-
da olup da 17/10/1983 tarihli ve 2924 sayili
Orman Koyldlerinin Kalkinmalarinin Destek-
lenmesi Hakkinda Kanun kapsaminda bulun-
mayan zeytin yetistirmeye elverisli makilik ve
fundaliklardan olusan en az 25 dekarlik alan”
olarak tanimlanmistir. Bu tanim sebebiyle 25
dekardan kucuk olan alanlarin zeytinlik sa-
yilmamasinin yolu acilmis olup zeytinliklerin
hukuki koruma kapsami daha zayif ve sinirli
hale gelmistir.

Yonetmelik'in 23. maddesi ise, “Zeytinlik
sahalariicinde ve bu sahalara en az tc¢ kilo-
metre mesafede zeytin agaclarinin bitkisel
gelisimini ve ¢ogalmalarini engelleyecek
kimyevi atik, toz ve duman ¢ikaran tesis ya-
pilamaz ve isletilemez. Bu alanlarda yapila-
cak zeytinyagi fabrikalari ile kucuk 6lcekli
tarimsal isletmelerin yapimi ve isletilmesi

ZEYTINLIKLERIN KORUNMASI VE TASINMASI HUSUSLARININ HUKUKiI GERGEVESI

tural enterprises in these areas depends on
the permission of the Ministry of Food, Agri-
culture and Livestock. However; ifthere is no
alternative area, if it is in compliance with the
Environmental Impact Assessment Report
(EIA), and if it is determined by the Ministry’s
research institutes or universities that it will
not harm the vegetative and generative de-
velopment of plants as follows:

a) Geothermal-based technological green-
house investments,

b) Plans and investments for which a public
benefit decision has been taken by the Min-
istries (Amended phrase: OG-12/4/2012-
28262),

c) Electricity generation facilities based on
renewable energy sources,

¢) Mining activities, petroleum and natural
gas exploration and operation activities for
which a public benefit decision has been tak-
en by the relevant Ministry (Amended phrase:
0G-12/4/2012-28262),

d) For strategic needs for defense, those who
wish to engage in the above-mentioned ac-
tivities apply to the highest local authority
with documents approved by the relevant
Ministries. The applicant shall establish an
olive orchard in the area to be deemed ap-
propriate by the provincial/district director-
ate of equivalent size in accordance with
the planting norms and on the condition of
taking measures to prevent the damages de-
termined by the EIA report that may occur in
the environment.”

The regulation in question was subject to an
annulment lawsuit and as a result of the trial,
the 8" Chamber of the Council of State, with
its decision™ dated 19.02.2015, annulled
the entire definition of “Olive Grove Area”
in Article 4 of the Regulation, as well as the
remaining part of Article 23, except for the
sentence “No facility that emits chemical
wastes, dust and smoke that will prevent the
vegetative growth and reproduction of olive
trees within olive grove areas and at least
three kilometers from these areas may be
built and operated.”.

Gida, Tarim ve Hayvancilik Bakanligr'nin
iznine baglidir. Ancak; alternatif alan bu-
lunmamasi ve Cevresel Etki Degerlendir-
me Raporu (CED)’'na uygun olmasi, bitki-
lerin vegetatif ve generatif gelisimine zarar
vermeyecedi Bakanlik arastirma enstitaleri
veya universiteler tarafindan belirlenmesi
durumunda;

a) Jeotermal kaynakli teknolojik sera yatirim-
lari,

b) Bakanliklarca (Degisik ibare: RG-12/4/
2012-28262) kamu yarari karari alinmis plan
ve yatinmlar,

c) Yenilenebilir enerji kaynaklarina dayali
elektrik dretim tesisleri,

¢) llgili Bakanlik¢a (Degisik ibare:RG-12/4/
2012-28262) kamu yarari karari alinmig ma-
dencilik faaliyetleri petrol ve dogal gaz arama
ve isletme faaliyetleri,

d) Savunmaya yonelik stratejik ihtiyaglar
icin, yukarida belirtilen faaliyetlerde bulun-
mak isteyenler, ilgili Bakanliklarin onayli
belgeleri ile mahallin en bayuk mulki ami-
rine basvurur. Muracaat sahibi, ¢cevrede
olusabilecek CED raporu ile belirlenmis
zararlari 6nleyecek tedbirleri almak kosulu
ve dikim normlarina uygun, esdedger bu-
yuklakte il/ilce mudarlugunce uygun go-
rulecek alanda zeytin bahcesi tesis eder”
olarak duzenlenmistir.

S6z konusu duzenleme iptal davasina konu
olmus ve yapilan yargilama neticesinde Da-
nistay 8. Dairesi 19.02.2015 tarihli karari'¢ ile
Yonetmelik'in 4. maddesinde yer alan “Zey-
tin Sahas!” taniminin tamami ile birlikte; 23.
maddesindeki “Zeytinlik sahalari icinde ve bu
sahalara en az ti¢ kilometre mesafede zeytin
adaclaninin bitkisel gelisimini ve cogalmalari-
niengelleyecek kimyevi atik, toz ve duman ¢i-
karan tesis yapilamaz ve igletilemez” cumlesi
disinda kalan kismi iptal edilmistir.
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C. Amendment to the Mining
Regulation on the Relocation
of Olive Trees

In addition to the aforementioned legislation
regarding olive cultivation activities, Article
115 of the Mining Regulation published in
the Official Gazette dated 21.09.2017 and
numbered 30187 by the Republic of Turkey
Ministry of Energy and Natural Resources
was amended by the Regulation Amending
the Mining Regulation® (“Amendment Reg-
ulation”) published in the Official Gazette
dated 01/03/2022 and numbered 31765 in
order to enable industrial activities to be car-
ried out in olive grove areas.

The following paragraph has been added to
Article 115 of the relevant Mining Regulation.

“In the event that the mining activities car-
ried out to meet the electricity needs of the
country coincide with the areas registered
as olive groves in the title deed and it is not
possible to carry out the activities in other ar-
eas, the Ministry may be permitted, taking into
account the public interest, to move the part
of the olive site where the mining activity will
be carried out, to carry out mining activities in
the site and to build temporary facilities relat-
edto these activities within the work schedule
determined by the General Directorate, pro-
vided that the person who will carry out the
mining activity undertakes to rehabilitate and
restore the site at the end of the activities. In
cases where it is not possible to relocate the
olive field, in order to be permitted by the Min-
istry to carry out mining activities on the site
and to construct temporary facilities related to
these activities, taking into account the public
interest, the person who will carry out mining
activities must undertake to rehabilitate and
restore the site at the end of the mining activ-
ities and to establish an olive orchard in ac-
cordance with the planting norms in the area
to be deemed appropriate by the Ministry of
Agriculture and Forestry, which is equivalent
in size to the site where the activity will be car-
ried out. Within the scope of this paragraph,
the person in whose favor the decision is
taken to carry out mining activities is respon-
sible for all costs related to the relocation of
the olive field and all claims arising from the
relocation of the olive field. The procedures
and principles regarding the relocation of the
olive field within the scope of this paragraph
shall be determined by the Ministry with the
approval of the Ministry of Agriculture and
Forestry, and the procedures and principles

C. Madencilik Yonetmeligin-
deki Zeytin Agaclarinin Ta-
sinmasina Yonelik Degisiklik

Zeytincilik faaliyetine iliskin bahse konu
mevzuatin yani sira, zeytinlik vasfini haiz sa-
halarda endustriyel faaliyetlerin gercekles-
tirilebilmesi maksadi ile T.C. Enerji ve Tabii
Kaynaklar Bakanligi tarafindan, 21.09.2017
tarinli ve 30187 sayili Resmi Gazete'de ya-
yimlanan Maden Yoénetmeligi'nin' 115.
maddesi, 01.03.2022 tarihli 31765 sayili Res-
mi Gazete’'de yayimlanarak yururluge giren
Maden Yonetmeliginde Degisiklik Yapilmasi-
na Dair Yonetmelik (“Degisiklik Yonetmeli-
gi”) ¢ ile degistirilmistir.

ilgili Maden Yonetmeligi'nin 115. maddesi-
ne,

“Ulkenin elektrik ihtiyacini karsilamak tizere
yurattlen madencilik faaliyetlerinin tapuda
zeytinlik olarak kayitli olan alanlara denk gel-
mesi ve faaliyetlerin baska alanlarda yuru-
talmesinin mumkan olmamasi durumunda
madencilik faaliyeti yaratecek kisinin faali-
yetlerin bitiminde sahayi rehabilite ederek
eski hale getirecegini taahhut etmesi sar-
tiyla Genel Muddurlik tarafindan belirlenen
calisma takvimi icerisinde zeytin sahasinin
madencilik faaliyeti yuratulecek kisminin
tasinmasina, sahada madencilik faaliyetleri
yuratalmesine ve bu faaliyetlere iliskin gegi-
ci tesisler insa edilmesine kamu yarari dikka-
te alinarak Bakanlikca izin verilebilir. Zeytin
sahasinin tasinmasinin mumkun olmadigi
durumlarda sahada madencilik faaliyetleri
yuratulmesine ve bu faaliyetlere iliskin geci-
citesisleringa edilmesine kamu yarari dikkate
alinarak Bakanlikca izin verilebilmesiicin ma-
dencilik faaliyetiytratecek kisinin madencilik
faaliyetleri bitiminde sahayi rehabilite ederek
eski hale getirecegdini ve Tarim ve Orman Ba-
kanliginca uygun gorulecek alanda dikim
normlarina uygun, faaliyet yurutulecek saha
ile esdeger buyuklukte zeytin bahcgesi tesis
edecegini taahhut etmesi zorunludur. Bu fik-
ra kapsaminda zeytin sahasinin tasinmasina
iliskin tam masraflardan ve zeytin sahasinin
tasinmasindan kaynaklanan tum taleplerden
madencilik faaliyeti ydratmesi ydonande lehi-
ne karar verilen kisi sorumludur. Bu fikra kap-
saminda zeytin sahasinin tasinmasina iliskin
usul ve esaslar Tarim ve Orman Bakanliginin
uygun gorusu alinarak Bakanlikca, zeytin
bahcgesi tesis edilmesine iligkin usul ve esas-
lar Tanim ve Orman Bakanliginca belirlenir.”
fikrasi eklenmisgtir.
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regarding the establishment of olive groves
shall be determined by the Ministry of Agri-
culture and Forestry.”

In this respect, with the provision added to
the Mining Regulation by the Amendment
Regulation, it has been made possible to car-
ry out industrial activities in olive grove areas
on the condition that the site is rehabilitated
following the end of the activity and that the
olive trees uprooted from the site are commit-
ted to be planted in the place to be shown by
the Ministry.

However, in the period following its publica-
tion in the Official Gazette, the Amendment
Regulation, like the Regulation, was the sub-
ject of an annulment lawsuit and according-
ly, the 8" Chamber of the Council of State
suspended the execution of the Amendment
Regulation. Subsequently, the Mining Reg-
ulation was completely amended with the
amendment published in the Official Gazette
dated 11.12.2022 and numbered 32040, and
the new regulation did not include any new
provision in line with the provision subject to
the annulment lawsuit.

I1l. THE EFFECTS OF LE-
GAL DEFICIENCIES IN
THE PROTECTION AND
RELOCATION OF OLIVE
GROVES ON THE JUDI-
CIARY AND THE ADMIN-
ISTRATION

As a result of the legislative uncertainty
caused by the annulment by the Council of
State of the definition of the olive grove area
and the exceptions regarding the relocation
of olive trees, which were added to the leg-
islation by the Regulation mentioned in the
previous section, different decisions have
been made by the courts on the subject.

In the decisions of the 1st Civil Chamber of
the Court of Cassation on the subject;

Ina 2018 decision’, “It is clear that the provi-
sions of the Code No. 3573 on the Reclama-
tion of Olive Groves and Grafting of Wild Ol-
ives” cannot be applied in the concrete case
since theimmovable property numbered 204
parcel of land subject to the dispute is a field
according to the title deed record.”

Bu itibarla, Degisiklik Yonetmeligi ile Maden
Yonetmeligi'ne eklenen hukam ile zeytinlik
niteligini haiz sahalarda; faaliyetin sona er-
mesini muteakip sahanin rehabilite edilmesi,
sahadan sokulen zeytin agaclarnin, Bakan-
lik'in gosterecegi yere ekilecedinin taahhut
edilmesi kosulu ile zeytinlik vasfini havi sa-
halarda endustriyel faaliyetlerin gerceklesti-
rilmesi mamkun hale getirilmistir.

Buna karsin, Resmi Gazete’de yayinlanmasi-
ni takip eden surecte Degisiklik Yonetmeligi
de tipki Yonetmelik gibi iptal davasina konu
olmus ve bu dogrultuda, Danistay 8. Dairesi,
Degisiklik Yonetmeligi'nin yturatmesini dur-
durmustur. Bunu takip eden surecte ise Ma-
den Yonetmeligi, 11.12.2022 tarih ve 32040
sayili Resmi Gazete'de yayimlanan degisiklik
ile tumuyle degistirilmis ve yeni yonetmelik
kapsaminda iptal davasina konu huktumle
paralellik teskil eden yeni bir hukme yer ve-
rilmemisgtir.

I1l. ZEYTIiNLIKLERIN
KORUNMASI VE TASIN-
MASINA iLiSKIN HUKUKIi
NOKSANLIGIN YARGIYA
VE IDAREYE ETKIiLERI

Bir 6nceki bélumde bahsedilmis olan Yonet-
melik ile mevzuata eklenen zeytinlik sahasi
tanimi ve zeytin agaclarinin tasinmasina
iliskin istisnalarin Danistay tarafindan iptal
edilmesiyle olusan mevzuatsal belirsizlik ne-
ticesinde mahkemelerce konuyla ilgili farkli
kararlar verilmistir.

Yargitay 1. Hukuk Dairesi’'nin konuya iligkin
kararlarinda;

2018 yilinda konuya iliskin verilen bir karar-
da', “O halde, cekisme konusu 204 parsel sa-
yili tasinmazin tapu kaydina gore tarla vasfin-
daolmasi nedeniyle “3573 sayili Zeytinciligin
Islahi ve Yabanilerinin asilanmasi Hakkindaki
Yasa” huktmlerinin somut olayda uygulana-
mayacagdi aciktir.”
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In a 2017 decision?’, “The removal of olive
trees is subject to certain procedures and
principles in accordance with the Code
No. 3573 on the Reclamation of Olive
Groves and Grafting of Wild Olive Trees.
However, the immovable subject to the
dispute does not qualify as an olive grove
and there is no legal possibility to apply
the aforementioned law here.”

In another 2007 decision?’, it was stated
that “The provision mentioned in Article
20 of Code No. 3573, as amended by Ar-
ticle 5 of Code No. 4086, regarding the
olive grove areas that cannot be reduced
and that the removal of olive trees is sub-
ject to permission, is related to the places
that are determined and declared as olive
grove areas in accordance with Article 2 of
the same law (Code No. 3573)."

On the other hand, in the decisions of the
8th Civil Chamber of the Court of Cassa-
tion on the subject;

In a decision rendered in 201922, "Al-
though the court, with the acceptance of
the lawsuit, decided to ban the interven-
tion as well as to remove the olive trees
planted by the defendants on the 97 par-
cel, as it is known, it is necessary to make
an evaluation within the framework of Arti-
cle 20 of the Code No. 3573 on the Breed-
ing of Olive Groves and Grafting of Wild
Olives, which was amended by Article 99
of the Code No. 5728 dated 23. Article 20
of the Code No. 3573 on the Breeding of
Olive Groves and Grafting of Wild Ones,
which was amended by Article 99 of the
Code No. 5728 dated 1.1.2008 and dated
23.1.2008, and then a decision should
be made on the stay request, it was not
deemed correct to rule for the stay of the
olive trees by ignoring this issue.”

In a 2020 decision?, the court ruled that
“It was not deemed correct to rule for the
removal of olive trees by ignoring this is-
sue, while an evaluation should be made
within the framework of the provision of
Article 20 of the Code No. 3573 on the
Breeding of Olive Groves and Grafting
of Wild Olive Trees, which was amended
by Article 99 of the Code No. 5728 dated
23.1.2008, regarding the request for the
removal of olive trees, and then a decision
should be made on the removal request.”

2017 yilinda verdigi bir kararda?, “Zeytin
agaclarinin sékalup kaldirilmasi 3573 Sayili
Zeytinciligin Islahi ve Yabanilerinin Asilatti-
rilmasi Hakkindaki Yasa geregince bazi usul
ve esaslara baglanmigtir. Ne var ki, cekisme
konusu tasinmaz zeytinlik vasfinda olmayip
anilan yasanin burada uygulanmasina yasal
olanak yoktur.”

2007 yilinda verdigi bir diger kararda? ise
“3573 Sayili Yasanin 4086 Sayili Yasanin 5.
maddesi ile degistirilen 20. maddesinde
sozu edilen, daraltilamayacak zeytinlik alanlar
ile zeytin agaclarinin sékdlmesinin izne tabi
olduguna iliskin hukam, ayni yasanin (3573
Sayili Yasa) 2'nci maddesi uyarinca zeytinlik
alani olarak tespit ve ilan edilen yerlerle ilgili-
dir.” ifadelerine yer verilmistir.

Buna mukabil Yargitay 8. Hukuk Dairesi‘nin
konuya iliskin kararlarinda;

2019 yilinda verdigi bir kararda?, “Mahkeme-
ce, davanin kabulu ile mtdahalenin men’inin
yani sira 97 parsele davalilar tarafindan diki-
len zeytin agaclarinin kal’ine karar verilmisse
de bilindigi tzere, “3573 Sayili Zeytinciligin
Islahi ve Yabanilerinin Asilattinlmas) Hakkin-
da Kanun’un o6zellikle 23.1.2008 tarihli ve
5728 Sayili Yasanin 99. maddesi htikmu ile
degisik 20.maddesi hukmu ¢ercevesinde bir
dederlendirme yapilmasi ve ondan sonra kal
istedi hakkinda karar verilmesi gerekirken,
bu husus goézardi edilmek suretiyle zeytin
agaclarinin kal’ine hukmedilmesi dogru goé-
ralmemigtir.”

2020 yilinda verdigi bir kararda?® da “Séyle
ki, zeytin agaclarinin kal'i istemiyle ilgili olarak
3573 Sayili Zeytinciligin Islahi ve Yabanileri-
nin Asilattinlmasi Hakkinda Kanun’un 6zel-
likle 23.1.2008 tarihli ve 5728 Sayili Yasa'nin
99. maddesi hukmui ile degigik 20.maddesi
hakmu cercevesinde bir degerlendirme ya-
pilmasi ve ondan sonra kal istegi hakkinda
karar verilmesi gerekirken, bu husus gézardi
edilmek suretiyle zeytin agaclarinin kal’ine
hukmedilmesi dogru gorulmemistir.” ifade-
lerine yer verilerek hukim kurulmustur.

Orneklerine yer verildigi tzere hukuk mah-
kemelerinin kararlarinin yani sira, konuya
iliskin idare mahkemelerinin de kararlari
bulunmaktadir. Buna gore, Danistay 3. ve 6.
Dairelerince verilen birgcok kararda?* “Baki-
lan davada, uyusmazliga konu tasinmazlara
iliskin olarak 3573 sayili Zeytinciligin Islahi
ve Yabanilerin Asilattirilmasi Hakkinda Kanun
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In addition to the decisions of the civil
courts, there are also decisions of the ad-
ministrative courts on the subject. Accord-
ingly, in many decisions?* rendered by the
3rd and 6th Chambers of the Council of
State, “In the case under consideration, it
has been observed that there is no clear
information and document in the case file
regarding whether an olive grove area de-
termination has been made in accordance
with the provisions of the Code No. 3573 on
the Breeding of Olive Groves and Grafting of
Wild Olive Groves regarding the immovables
subject to the dispute. In this case, it is nec-
essary to make a new decision after a com-
mittee of experts, including an agricultural
engineer, is formed and a discovery and
expert examination is made at the site of the
immovable property and it is clarified wheth-
erthe parcelin dispute is an olive grove, and
if it is understood that it is an olive grove, it
is necessary to make a new decision after
it is revealed whether the usage decision
and construction conditions brought for
the parcels in dispute with the zoning plans
subject to the lawsuit are in accordance
with the above-mentioned provision of the
Law.”, emphasizing that the determination
of whether the relevant Law applies in an
area should be made by experts.

As explained in Chapter I, although there
are regulations regarding the cutting and/
or uprooting of olive trees within the scope
of the relevant legislation, there is no legal
regulation regarding the relocation of olive
trees to different locations under the super-
vision of the relevant administrations. As a
matter of fact, there are examples where the
relevant administrations have given opin-
ions and/or permissions to relocate olive
trees from their current location to other lo-
cations if the circumstances so require and
in cases where there is no olive grove anno-
tation on the title deed page of the parcel,
as given in the precedents below.

In a letter dated 29.01.2020 issued by the
Adana Provincial Directorate of Agriculture
and Forestry of the Ministry of Environment,
Urbanization and Climate Change of the Re-
public of Turkey; “(...) For the part of the site
planned as an Individual Investment Site
within the scope of Law No. 3573, there is
no problem in the continuation of the EIA
process of the site planned as an Individu-
al Investment Site, provided that the olive
groves are moved to another area of equal
size to the 60 ha olive grove area under the

hakamleri uyarinca zeytinlik alan belirlemesi
yapilip yapilmadigi hususuna iliskin net bir
bilgi ve belgenin dava dosyasinda bulunma-
digi goralmustar. Bu durumda, aralarinda zi-
raat muhendisinin de bulundugu bir bilirkisi
heyetiolusturularak tasinmaz mahallinde ke-
sifve bilirkisi incelemesi yaptirnlmak suretiyle
uyusmazlik konusu parselin zeytinlik vasfin-
da olup olmadigi netlestirildikten ve zeytin-
lik vasfinda oldugunun anlasilmasi halinde,
dava konusu imar planlariyla uyusmazlik ko-
nusu parseller icin getirilen kullanim karari ve
yapilasma kogullarinin yukarida yer verilen
Kanun hukmune uygun olup olmadigi ortaya
konulduktan sonra yeniden bir karar verilme-
si gerekmektedir.” denilerek bir alanda ilgili
Kanun’un uygulanip uygulanmamasinin
tespitinin bilirkisilerce yapilmasi gerektigi
vurgulanmistir.

IIl. bélumde de anlatildigi tzere ilgili mevzuat
kapsaminda zeytin agaclarinin kesilmesi ve/
veya sokulmesine iliskin duzenlemeler mev-
cut olsa da zeytin agaclannin ilgili idareler
nezaretinde olduklari yerden farkli mahal-
lere taginmasina iliskin herhangi bir kanuni
duzenleme bulunmamaktadir. Nitekim ilgili
idarelerin, sartlarin gerektirmesi halinde ve
parselin tapudaki sayfasinda zeytinlik serhi
bulunmadigi durumlarda; asagida emsal-
lerine yer verildigi Gzere zeytin agaclarinin
bulundugu konumdan baska mahallere ta-
sinmasinin uygun olduguna iligkin gorus ve/
veya izin verdigi 6rnekler mevcuttur.

T.C. Cevre, Sehircilik ve iklim Degisikligi Ba-
kanligi Adana il Tarim ve Orman Mudurlugu
tarafindan tanzim edilen 29.01.2020 tarihli
bir yazida; “(..)Munferit Yatinm Yeri olarak
planlanan sahanin 3573 sayili Kanun kapsa-
mindaki kismi icin yatirimci firma tarafindan
faaliyet baslamadan 6nce Muadurlugumiz
kontrolud altinda s6z konusu 60 ha zeytinlik
alana egit buyuklukteki bagka bir alana zey-
tinliklerin tasinmasi kaydiyla Munferit Yatinm
Yeri olarak planlanan sahanin CED sdrecinin
devam etmesinde sakinca bulunmamakta-
dir.” ifadelerine yer verilmistir.

T.C. Adana il Tarim ve Orman Mudurlugi Ta-
rimsal Altyapi ve Arazi Degerlendirme Sube
Madurlugu tarafindan verilen 27.12.2022
tarihli bir goérus yazisinin ekinde yer alan
raporda ise; “yaklasik 60 hektar boyutunda-
ki Ozel Endlstri Bolgesi ilanina iliskin kamu
yarari karari alinmasi durumunda, Kanun’un
20. maddesi cercevesinde esit buyuklikteki
baska bir alana tasinmasinin Sube Madurld-
du tarafindan uygun bulundugdu, sirket ta-
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control of our Directorate before the activity
starts by the investor company.”

In the report attached to an opinion letter
dated 27.12.2022 issued by the Agricultural
Infrastructure and Land Evaluation Branch
Directorate of the Republic of Turkey Adana
Provincial Directorate of Agriculture and
Forestry, it was stated that “in case a public
benefit decision is taken regarding the decla-
ration of a Special Industrial Zone of approx-
imately 60 hectares in size, it is deemed ap-
propriate by the Branch Directorate to move
the olive trees to another area of equal size
within the framework of Article 20 ofthe Law,
and it is decided that it would be appropriate
to move the olive trees in question to anoth-
er area of equal size under the control of the
Provincial Forestry Directorate before the ac-
tivity is started by the company.”

In addition to the opinions where the rele-
vant administrations allow the relocation of
olive trees from one location to another if the
conditions are met, there are also precedents
where the relevant administrations have au-
thorized the aforementioned process and
this process has actually been carried out.
In fact, although there are olive trees on the
land where the Ceyhan Energy Specialized
Industrial Zone established in Ceyhan dis-
trict of Adana province is located, consider-
ing that there is no olive grove registration on
the title deed pages of the relevant parcels;
Article 20 of the Code No. 3573 states that
In accordance with the phrase “Olive groves
cannot be reduced” regulated in Article 20
of Code No. 3573, it was deemed appropri-
ate to move the olive groves to another area
of equal size to the olive grove area under
the control of the Provincial Forestry Direc-
torate before the start of the Ceyhan Energy
Specialized Industrial Zone activity and it
was stated that there is no objection to the
zoning plan for non-agricultural use (indus-
try, storage, etc.) within the Ceyhan Energy
Specialized Industrial Zone.

IV. CONCLUSION

As a result, although the law for the protec-
tion of olives, which is the only one of its kind
in the world as described above, has been
enacted in our country, it has not been es-
tablished on a solid framework. Although the
amendments to the law and the regulations
issued pursuant to them are not sufficient to
draw a clear framework, there is a legal gap
especially in the scope of the relocation of

rafindan faaliyet baslamadan 6nce il Orman
Mudurlugu’nan kontrold altinda s6z konusu
zeytin agacglarinin, esit buyuklikteki bagka bir
alanatasinmasinin uygun olacagina karar ve-
rildigi” bildirilmigtir.

ilgili idarelerce zeytin agaclarinin, sartlarin
gerceklesmesi halinde bir mahalden bas-
kasina tasinmasina olur verildigi goruslerin
yani sirg; ilgili idareler tarafindan mezkur is-
leme izin verildigi ve bu islemin fiilen gercek-
lestirildigi emsaller de s6z konusudur. Zira,
Adana ili Ceyhan ilgesinde kurulan Ceyhan
Enerji ihtisas Endustri Bolgesi'nin bulun-
dugu arazide zeytin agaclari bulunmasina
ragmen, ilgili parsellerin tapu sayfalarinda
zeytinlik kaydi bulunmadigi nazara alinarak;
3573 sayili Kanun'un 20. maddesinde du-
zenlenen “Zeytincilik sahalar daraltilamaz”
ibaresi geregince, Ceyhan Enerji intisas En-
dustri Bolgesi faaliyeti baslamadan once il
Orman Mudurlugu kontrolu altinda s6z ko-
nusu zeytinlik alana esit buyuklukteki bas-
ka bir alana zeytinliklerin tasinmasi uygun
gorulmus ve Ceyhan Enerji intisas Endustri
Bolgesi dahilinde, tarim disi amacli kullani-
ma yonelik (sanayi, depolama vb.) imar pla-
ni yapilmasinda sakinca bulunmadigi ifade
edilmigtir.

IV. SONUG

Sonug olarak, her ne kadar yukarida da anla-
tildig1 Uzere dunyada tek 6rnegi olan zeytin-
leri koruma amacli Kanun ulkemizde yapilmisg
olsa da saglam bir zemine oturtulamamistir.
Kanun Uzerinde yapilan degisiklikler ve bun-
lara istinaden duzenlenen ydnetmeliklerde
sinirlari belirgin bir cerceve ¢izmek icin ye-
terli olmamakla beraber 6zellikle zeytinlikle-
rin taginmasi kapsaminda kanuni bir bogluk

ZEYTINLIKLERIN KORUNMASI VE TASINMASI HUSUSLARININ HUKUKiI GERGEVESI

olive groves. The fact that it is such an import-
ant issue for our country and the lack of suc-
cess in establishing a legal framework, has
made it necessary to carry out legal studies
that allow for adequate and quick solutions
in this regard. Furthermore, considering that
the lack of a clear regulation under other
legislations regarding the relocation of olive
trees has caused the relevant administrations
to make different dispositions on this issue
on different dates, and that this situation has
manifested itself in a way that prejudices the
principle of “integrity of administration” pre-
vailing in Administrative Law, itis clear that it
is necessary to amend the legislation on the
subject and to create a fiction that includes
clear regulations on the relocation of olive
trees in a way that does not contradict the
purpose of the law.
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gorulmektedir. Hem ulkemiz icin bu derece
6nem arz eden bir husus olmasi hem de
hukuki cergeve olusturulmasi yolunda tam
anlamiyla basari elde edilememis olmasi; bu
hususta yeterli ve cabuk ¢ézimlere olanak
saglayan hukuki calismalar yapilmasini ihti-
yagc haline getirmistir. Ayrica, zeytin agaclari-
nin tagsinmasina iliskin sair mevzuat tahtinda
net bir duzenleme bulunmamasinin, érnek-
lerine yer verildigi tzere ilgili idarelerin bu
hususta farkli tarihlerde farkli tasarruflarda
bulunmasina sebep oldugu ve bu durumun,
idare Hukuku'na hakim “idarenin butanlaga”
ilkesine halel getirecek sekilde tezahur ettigi
nazara alindiginda, konuya iliskin mevzuat
kapsaminda degisiklige gidilerek Kanun’un
amacina ters dusmeyecek sekilde, zeytin
agaclarinin taginmasinin net duzenlemeleri
ihtiva eden bir kurgunun olusturulmasinin
gerektigi aciktir.
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